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To reduce pressure on housing
affordability, downsizer contributions
provide an incentive for super fund
members aged 65 years or older to sell a
main residence. The Treasury Laws
Amendment (Reducing Pressure On
Housing Affordability Measures No. 1) Bill
2017 (Cth), which introduces downsizer
contributions, passed both houses on 7
December 2017.

Downsizer contributions comes into effect
on 1 July 2018 and members intending to make downsizer contributions can enter into a
contract of sale from this date. In preparation of this we should consider two key questions:

1. How do downsizer contributions work?
2. What are some tips and traps for SMSFs in utilising downsizer contributions?

How do downsizer contributions work?
There are four broad steps that need to be taken if a member would like to be eligible to
make downsizer contributions.

Step 1: Eligibility

The first step the member needs to take is to confirm that their contributions will be eligible
downsizer contributions. Broadly, an eligible downsizer contribution is where:

1. 
1. 

1. the contribution is made to a complying super fund by a member aged 65
years or older;

2. the amount is equal to all or part of the capital proceeds received from
the disposal of an ownership interest in a dwelling that qualifies as a main
residence in Australia, under the downsizer provisions;

3. the member or the member’s spouse had an interest in the main
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residence before the disposal;
4. the interest in the main residence was held by:

the member;
the member’s spouse;
the member’s former spouse;
a trustee of the estate of the member’s deceased spouse;

during the 10 years prior to the disposal; and

1. The member has not previously made downsizer contributions in relation to an
earlier disposal of a main residence.

Note that a caravan, houseboat or other mobile home does not qualify as a main residence
for these purposes.

The member should determine whether they are eligible to make downsizer contributions
and whether their main residence satisfies the above criteria prior to the disposal of the
main residence.

Step 2: Contributions

Upon the sale of a main residence a member can make up to a maximum of $300,000 in
contributions to their super fund. Further, there is no age limit or gainful employment test
that needs to be satisfied (however many SMSF deeds will preclude such contributions and
an SMSF deed update is likely to be required). These contributions are not counted
towards the relevant member’s contributions caps or total superannuation balance in the
financial year a downsizer contribution is made.

Once the member sells their main residence, they are required to make downsizer
contributions to their super fund within 90 days after the day the ownership changed
(typically 90 days from settlement). An approved form should be completed and given to
the trustee of the super fund detailing the amount that is to be attributed to downsizer
contributions. While multiple downsizer contributions in respect of the sale of the same
residence can be made, the total amount of downsizer contributions made by each
member cannot exceed $300,000. This total amount includes the amount of all downsizer
contributions a member makes in respect of all of their superannuation funds.

It is important to note that the $300,000 downsizer contribution cap is for only one member,
therefore this would potentially allow for additional contributions of $600,000 for a couple
(ie, 2 x $300,000).

Given this 90 day timeframe, a member cannot make downsizer contributions if settlement
is, for instance, on vendor terms that go beyond 90 days unless they have been granted an
extension from the ATO.

Step 3: Reporting and Verification

Upon the super fund’s receipt of the downsizer contribution form the super fund must
inform the ATO during the super fund’s annual reporting. The ATO will then run verification
checks on the amount and may contact the member for further information.
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If the ATO has verified that the member has made eligible downsizer contributions, no
further action is taken.

However, if the contribution does not qualify as a downsizer contribution the ATO notifies
the superannuation provider. The amount will then either be allocated as a non-
concessional contribution — if permitted by superannuation law and may result in the
member exceeding their cap — or refunded to the member.

What are some tips and traps for SMSFs and their
members?

SMSF Deed Provisions

As the downsizer contribution is a new type of contribution, the SMSF’s deed should have
express wording that allows members to make these contributions to the fund, especially
as a member over 65 years may not be gainfully employed and in many cases a member
may be in excess of 75 years (and to date contributions cannot generally be made for such
members under reg 7.04 of the Superannuation Industry (Supervision) Regulations 1994
(Cth)). Additionally the SMSF deed should provide appropriate mechanisms in resolving
what happens when a downsizer contribution is deemed ineligible by the ATO. As a matter
of reporting, the SMSF will need to receive approved downsizer contribution forms from the
SMSF and report those contributions to the ATO.

Age Pension

Additionally, members should note that disposing of their main residence and contributing
downsizer contributions to their super fund may adversely impact on their Centrelink
entitlements. Broadly, the age pension provided by Centrelink is assessed against, among
other things, an assets test. A person’s family home is generally not included in the assets
test, however superannuation savings are included once a member reaches pension age.
This means that if a member disposes of their main residence and make a downsizer
contribution, the member may either be:

1. subject to reduced age pension payments; or
2. no longer eligible to receive any age pension payments altogether.

Further adverse impact on other government entitlements may also follow as a result of the
greater level of superannuation assets. This aspect will significantly reduce the
attractiveness of the downsizer provisions for many who would otherwise be interested in
the scheme.

Proceeds and Borrowings

It is important to note that the downsizer contributions cap is the lesser of $300,000 or the
sum of the capital proceeds. Any debt outstanding on a mortgage over the relevant property
is not considered for the purpose of determining the capital proceeds.
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For example, John bought his main residence 12 years ago for $1 million. He then sells for
$1.25 million when his outstanding borrowings are $1 million.

John received capital proceeds of $1.25 million. Thus, John can make downsizer
contributions up to $300,000.

Members should also be aware that downsizer contributions are not deductible.

* * *

This article is for general information only and should not be relied upon without first
seeking advice from an appropriately qualified professional.

Note: DBA Lawyers hold SMSF CPD training at venues all around. For more details or to
register, visit www.dbanetwork.com.au or call 03 9092 9400.

For more information regarding how DBA Lawyers can assist in your SMSF practice, visit

www.dbalawyers.com.au
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